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CHAPTER I

INTRODUCTION

Eow can one ensure that Open sPaCeS relain undeveloped, and
that attractive views remaln unobstructed and avaj.Iable for
publlc enjol.ment? What means are avallable to Prevent dev-
elopment or destruct lon of  wet lands and wl ld lands -  keeqlnq
them in thelr  natural  state for  the Preservat lon of  nature?
Can pr ivate organlzat ions devoted to conservat lon,  environ-
ment l l ,  and recreat ional  causes take ef fect ive stePs to
accompl ish these goals qr i thout purchaslng ful l  t i t le to the
affecled property? At the heart  of  these and sjmi lar  ques-
t ions now being considered by both publ lc and pr ivate envir-
onmental  agencies is the perennial  problem of how to make the
bes t  poss ib le  use  o f  I im i ted  ava i lab le  funds .

IUCN has seen a need to acquaint  Europeans who are con-
cerned qr i th these quest ions wl th the l i . terature of  one

\. t echn igue  now  i n  use  l n  t he  Un i t ed  S ta tes :  pu rchase  and ,  i n
o f  l e s s -

t h a n - f e e  i n t 6 r e s t s  i n  P r o P e r t v '
v r c  fC  shou ld  no t ,  o f  cou rse ,  be  assumed  tha t

@n as  the  conserva t ion  an  s imp lY
be  t r ansp lan ted  f r om one  l ega l  sys tem to  ano the r  oE r  i ndeed ,
tha t  t he  needs  o f  va r l ous  coun t r i es  f o r  new  l ega l  app roaches
w i l l  be  i den t i ca l .  Some  na t j . ons  have  a  much  more  keen l y
deve loped  sense  t han  t he  Un i t ed  S ta tes  o f  t he  pub l i c  du t i es
inher ing 1n pr ivate  owrrersh ip  o f  land,  and goverrunenta l  powers

o f  noncompensab le  regu la t i on  a re  acco rd ing l y  more  ex tens i ve ;

b u t  e v e n  h e r e  t h e r e  m a y  b e  a  n e e d  t o  e n a b l e  o r  f a c i l i t a t e
p r i va te  o rgan i za t i ons  t o  supp lemen t  gove r runen t ' s  conse rva t i on
e f f o r t s .  E l s e w h e r e  r e g u l a t o r y  p o w e r s  a r e  m o r e  I i m i t e d ,  a n d  a
techn igue  resemb l i ng  conse rva t i on  easemen ts  may  be  use fu l  t o
b o t h  p u b l i c  a n d  P r l v a t e  a g e n c i e s .

Th l s  pape r  i s  des igned  fo r  t hose  who  may  be  un fam i l i a r  w i t h
the  easemen t  t echn ique  as  an  i n t roduc t l on  t o  wha t  has  been
wr l t t en  abou t  and  accomp l i shed  w i t h  conse rva t l on  easemen ts  i n
t h e  U n i t e d  S t . a t e s .  ( T h ;  m o s t  s i g n i f

@s  been rco l l ec ted  by  t he  l i b ra r y  o f  t he  rucN
Env i ronmen ta l  Law  Documen ta t i on  Cen t re  i n  Bonn . )  We  sha l l
he re  rev iew  gene ra l l y  t he  con tou rs  o f  t h i s  dev i ce ,  some  l ega l
p rob lems  i n  t he  Amer i can  sys ten  wh i ch  gave  r i se  t o  i t s  adop t i on
a n d  o t h e r s  w h i c h  p r o m l s e  t o  i m p e d e  i t s  u s e f u l n e s s  u n l e s s  c u r e d
b y  a p p r o p r i a t e  l e g i s l a t i o n ,  a n d  s o n e  o f  t h e  m o r e  p r o m i n e n t l y
n o t e d  a d v a n t a g e s  a n d  d l s a d v a n t a g e s .  W e  a l s o  u n d e r t a k e  t o

e x p l a i n  b r i e f l y  a n a l o g u e s  t o  t h e  e a s e m e n t  d e v i c e  i n  t h e  F r e n c h
a n d  G e r m a n  l e g a l  s y s t e m s .  f n  v l e w  o f  t h e  i n f l u e n c e  o f  R o m a n
L a w  o n  t h e  F r e n c h ,  G e r n a n  a n d  A m e r i c a n  l e g a l  s y s t e m s  ( a l t h o u g h
w i t h  g r e a t  v a r i a t i . o n  l - n  e a c h  c a s e ) ,  i t  l s  n o t  s u r p r i s l n g  t o
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ftnd that each systeryt6.s one-.of/more legal d,evices
resenbl lnq the Roman praedlal  servibude. Praedialresernbl l .nq the Roman praedlal  servibude. Praedial  servl-

-4:-- -
tt-dE5 requlred both a domlnant and a servlent tenement
(known as master and slave_eslateq);  in charact-e?Ey could,
be eLther wner to refrain from dolng
something on his landr or posl t ive,  permit t lng tbe holder of
the domlnant tenement to use tfre burdened land, but affirma-
tLve  du t les  cou ld  no t ,  foT  the  most  par t ,  be  p laced on  the
servlent- tenement holder.  I  Slml lar  I lml tat lonSr ds we shal l
no te ,  w i l l  pose d i f f i cu l t les ,  a l though perhaps  no t  lnsur -
mountable,  to adapt ing the American easement,  the French ser-
v l tude, and the German Dienstbarkei t  to conservat ion purpGds.


